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'VIA FACSIMILE: 202-219-3923

We are writing this letter on behalf of Josh Mandel, Citizens for Josh Mandel, Inc., and Kathryn
D. Kessler, in her official capacity as Treasurer (collectively referred to as the “Respondents™) in
response to the Complaint filed in the above-referenced matter by Mark R. Brown (“Brown” or
the “Complainant™). The Complaint was clearly motivated by Complainant’s distaste for the
traditional two-party system in Ohio and his desire to promote “minor party candidates,”
including those from the so-called “Socialist Party.” Complaint at 2,

Brown hag a long history of filing frivelous lawsuim on belialf of minar political partics. This

‘Camplaiat in o> diferes, ay it in.heved soiciy an epemiistion aini hamends, ansi ix centpnsd

areund 8 gross misapplication snd mismading of existing feders election law. The asserted facts
on their face do not support a reason to believe finding in this matter, and the Complaint should
be pramptly dismissed.

The Commission may find “reason to believe” only if a Complaint sets forth sufficient specific
facts, which, if proven true, would constitute & violation of the Pederal Election-Campaign Act .
(the “Act™). See 11 CF.R. § 111.4(a), (d). Unwarranted legul conclusiens from asserted facts or
mere speculation will not be accepted as true. See MUR 4960, Commissioners Mason,
Sandstrom, Smith and Thomas, Statement of Reasons (Dec. 21, 2001). Moreover, the
Commissipn wiil tismniss a cemplaist wien the llepations ace refaind with sufficiendy
comspelling wvideorce. Seeid
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While the Complaint contains numerous unsubstantiated and bogus claims against all named
resporsiénts, Brown’s lack of ostnmnnd of the Act and the Commisxion’s reguldtions is most
evident in hiz irratictial argmnent thut the hismeel Rasponuduits violated thn Act izy krmwingly
acoepiing a corporate coniributian from the Ohio Stete Mediral Amociation (“OSMA”) due to
OSMA’s alleged posting of a vidieo of Insh Mandel’s speeck at OSkfA’s 2012 annual mecting
on its website. These accusations are unsupported by the law or facts. Eash spurious allegation
is addressed in turn below. It should also be noted that we submit this response solely on behalf
of Respondents and not OSMA, Shemrod Brown, or his campaign committee.

1. Josk Mandel was permitted to speak to OSMA'’s restricted class, ensployees, and
permissible guests, at its 2012 annual meeting,

Befare foousing an ix crux of Complainant’s flawed argument, it is important to address his
inferences that Josh Mandel may have given a speech in front of individuals outside of OSMA’s
restrictad class, its other smployees or permidgibla guests. A significant pertion of tha Cemplein:
fosnses an Brown’s speculation that this may have heen the ozne. These infenences are false.

As a 501(c)(6) trade association that represents the interests of Oliio doctors and medical
students, OSMA is permitted to invite federal candidates to speak to its restricted class
membership, as well its other salaried employees and guests, pursuant to the Sections 114.3 and
114.4 of the Commission’s swguiations. Brown admits this fast in parugyaphs 15-and 16 of the
Comfluint, yet msms on blindly zsserting that “it Is urvléne wiesther the live andience was

praperly Gmited.”!
If Beown had peaformadd even a cumory review of OSMA’s publically available Byinws, he

would have learmed that OSMA hosts its annual meeting in accordance with Chapter 3 of those
Bylaws, which states, in pertinent part:

Sechon2 slmnon gummmumm;m_w

OSMA Bylaws at 10-11.2

In light of the foregoing, it is clear that OSMA only permits “member(s] in good standing” to
attend its annual meeting (i.e. its restricted class). We shed light on this fact not only to make
clear that Josh Mandel’s speech at OSMA’s annual meeting was in full compliance with federal
law, but also to demonstrate Complainant’s pattesn of selectively picking and choosing so-called
facts to conform to his hollow legal theories.

! See Complaintat 3, n, 3.
2 Available at hupllwwwmmmwyﬁleddocumewaboubmmeodmumuon-and-byhmflo 120325-
constitution-and-bylaws-officialvension.pdf
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2. Complainant has presented no evidence that OSMA posted video footage of Josk Mandel's
speech on anrustricted, san-posswors protected portivns of its vabsite.

In the midst of Complainant’s rant against the “public illusion” of the two party system in Ohio
and his utterly irrelevant analysis of what constitutes a candidate “debate,” he hyperbolically
claims that Respondents have accepted a corporate contribution because OSMA allegedly posted
a video of Josh Mandel’s speech at OSMA'’s annual meeting on its website. This argument is
inherently flawed asid not at afl supported by actual evidence.

As if Complainant’s hollew allagation about Josh Mandel’s spesch snd audience at OSMA’s
annual meeting was not enough, he takes his argument a step further in accusing Respondents of
knowingly aca:pting x comporate conteibution fram OEMA as a result of OSMA allegexily
posting a videa of Mandol’s speech on its websita. This necusation is basett entisaly e
Complainant’s contention that OSMA “imsendigtely and continuously hroadcast Brown’s and
Mandal’s campaign-related speeches to the general public. ..by taping...and posting them in their
entirety on its unrestricted web page.” Complaint at §26. The Complaint states further that “full
video coverage of the entire 43-minute joint-presentation was posted to QSMA’s officiafl web
page, which is not password-protected and is open to the general public. Complaint at 19.

As an initiz] matter, the websits printouts provided by Complainant tv mpport the allegations
abowve do not show any video or videos of Respcudents. Attachment C of the Complaint, which
is purported to support the claim in paragraph 19, that unrestricted video coverage of Mandel’s
speech was posted an its wabsite, does mnt even mentian ifandel or i spraches he and his
opponent gave to OSMA'’s memhers, Moreover, at the time of our reviaw on April 27, the web
address provided in paragraph 19 of the Complaint explicitly directs the visitor to “LOGIN,”
stating “To access your information, view your account history and access members-only
comtent, please login below.™ This is hardly the “unrestricted” or “not password-protected”
website that Complainant alleges in the Complaint.” To the coritrary, the web address provided
in paragraph 19 contains coutent that is for “memberg-only.” (emphasis added). Despite this
fact, (E‘Qmplainant insists that the “Brovn-Mandel video is Pally accessible from the OSMA web

The fonegoing is troubling net aaly bacanse Complainant bases the entirety of his allagetions an

appsa<ently false informetioa, but 2lse because he attasted to auah falsehoads by swuaring to the
Complaint’s contents and signing it in the presence of a notary public as required by 11 CFR. §
111.4(0)(2). ‘

? btsp:/fwww.osma.org/about-osma/annual-meeting/2012-annual-meeting-news.

4 A printout of this “LOGIN™ page is attached as Exhibit A.

3 1t should be noted that the web address presented as additional so-called evidence in paragraph 20 of the Complaint
also directs visitors to a “members-only” “L.OGIN™ page. See A printout is attached as Exhibit B.

. “Complaintat 5,n.7.
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3. Even if footage of Josh Mandel’s speech was inadvertently placed on OSMA'’s publically-
viewable wehnse for a linsitsd period of timw, it waruki mol conslituze o carpurate contribution
0 Resproedirnix,

Even assuming arguendo that video footage of Mandel’s speech to OSMA’s members was
inadvertently posted on its websits by OSMA afficials for a limited period of time for the general
public to see, this would certainly not result in a corporate contribution to Respondests becanse
any posting of the video was not at all coordinated with Respondents, and Respondents were
never made aware of any posting. The same is the case if OSMA or another patty placed footage
of Mandel" sspeechcm a third party video hosting website without Responiients’ consent or

knewledge.’

In ordse fer a corporation’s or trade association’s communications beyond its restricted class to
qualify as an in-kind contribution to a federal candidate, those communications must be
“ceordinated” with the camlidate ar the candidate's agant, as that term is defihed ander the
Commission’s xegulations. Only if that communication meats all three prongs of the
coordination teat—payment, content and conduct—will it count as a coordinated communigation,
and qualify as an impermissible corporate contribution. There is a major difference between a
candidate who coordinates fhe logistics of his or-her presentations before a corposation’s or
trade sssueiation’s sestricted class and a cam®ldate who coordinates with a corporation or trade
assoviation on their exprews advocacy communications beyond their restricied clms,
Complaimint seems o hame trouble grasping tiis disiinction.

In this cuse, cvan if GEMA tsmpararily or inmdvertently posted fhotage of Mnndal’s speesch an
its public wohaite, Respondents were pnt aware af suck pestimg. Without such awarencss, there

is no way that such communication would have satisfied the three-prong test for coordination.

Furthermore, without knowledge of this hypothetical posting, Respondents could not have
“knowingly” accepted such a prohibited corporate contribution, which the Complainant
erroneously asserts in paragraph 29 of the Complaint.

In presenting such a hollow and rockless argument, the Complaint identifies “no cource of
informresinn that eesombly givas rise @ a belief im the truth of the allegations presonteds” and
shouhi be inmedintely digmissed. See MUR 4960, Comminsioners Mason, Sandstrom, Smith
and Thomas, Statement of Reasons (Dec. 21, 2001).

7 paragraph 21 of the Complaint references an additional website where footage can allegedly be found of Mandel's
speech to OSMA members. However, similar to the web addresses cited in other paragraphs, after clicking on the
vimeo.com address provided, vkimmmmdmdmapmmalm‘“nﬂsmnmmvideo"md
“Sony.youdonothavepemmmm watch this private video.” See hitp://vimeo.com/39216200f. A printout of
the vimeo.com web page is attached as Exhibit C.
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Conclusion

Complainant Mark R. Brown in this matter has invoked an administrative process designed to
protect the integrity of our elections at thx habest of his own aversion to ths traditional two-party
systam. The Complaint iz undercut by a lack of credibility and substantiation, and in baged
entirely on false information and Complainant’s shaky undomldmg of federal law.
Respondents respectfully request that the Commission recognize the legal and factual
insufficiency of the Complaint on its face and quickly dismiss it.

Respectfully submitted,

0
)
™
g}
N

Counsel to Respondents Josh Mandel,
Citizens for Josh Mandel, Inc., and Kathryn D.
Kessler, in her official capacity as Treasurer

7819071.1 36686/145211
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This is a private video on Vimeo Page 1 of 1
We bulit you a new Vimeo. Want to give it a try? Teyltnow | hate change
Videos Uplazsd  Tools  Explore Hdr. Sazroh Viceos Sud
Me
This is a private video '
Privats
oo b e e 1 s - - . u;w does privacy work?
Sorry, you do not have permission to walch this private video, e et ey asion of e the

Looking for interesting videos on Vimeo?

Visk our Evplore page for move..,

Vimew About / Mg / apern ) Jaba / & Ny Guidelines 7 Halp Contar 7 Vigxo Schoul 7 Musk Stor / $ite Mp / Vimeo [RIIH o 88
Legati TM + ©2012 Vimeo, LLC, Alf igits rasarved. / Terms of Sesvice / Privacy Statoment / Capyrighe

http://vimeo.com/39216200 41272012




